
How to Beat the MIG: Scarlett and Belair 

 Arbitrator John Wilson of the Financial Services Commission of Ontario released a very 

significant decision in the case of Lenworth Scarlett and Belair Insurance Company Inc. 

(“Belair”) in March 2013.
1
 This decision examines the Minor Injury Guideline (“MIG”) and its 

role within the statutory accident benefits (“SABs”) regime. This article will briefly describe 

what SABs are and the role of the MIG within the SABs regime. It will then move onto examine 

and describe the significance of the Scarlett decision. 

 SABs are statutory benefits that are available to Ontarians injured as the result of a motor 

vehicle accident. They are governed by the Statutory Accident Benefits Schedule (“SABS”), 

which is a regulation that has been enacted under the Insurance Act.  

A new SABS was introduced on September 1, 2010. Under the new SABS, the medical 

and rehabilitation benefits available to an insured person who suffers an “impairment that is 

predominantly a minor injury” are capped at $3,500 per accident.
2
 When it comes to what is 

classified as a “minor injury,” the Superintendent of the Financial Services Commission of 

Ontario (“FSCO”) has implemented the Minor Injury Guideline (“MIG”). According to the MIG, 

a minor injury is defined as follows: 

A sprain, strain, whiplash associated disorder, contusion, abrasion, laceration or 

subluxation and any clinically associated sequelae. This term is to be interpreted to 

apply where a person sustains any one or more of these injuries.
3
 

 The MIG also describes the circumstances that must be present before an individual can 

be declared beyond its parameters. Part 4 of the MIG proclaims that: 

An insured person’s impairment does not come within this Guideline if the insured 

person’s impairment is predominantly a minor injury but, based on compelling evidence 

provided by his or her health practitioner, the insured person has a pre-existing medical 

condition that will prevent the insured person from achieving maximal recovery from 

the minor injury if he or she is subject to the $3,500 limit referred to in section 18(1) of 

the SABS or is limited to the goods and services authorized under this Guideline.
4
 

 This is a critical distinction because the SABS states that should an individual not be 

subject to the MIG nor the associated $3,500 cap on medical and rehabilitation benefits, their 

medical and rehabilitation benefits are capped at the much more significant amount of $50,000.
5
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 Following the enactment of the SABS in 2010, there was a great deal of discussion within 

the legal community about what can be classified as a “minor injury” and who has the burden of 

proving that an individual either falls within the MIG or is outside of its parameters. There has 

now been some clarification following the Scarlett decision of Arbitrator John Wilson.  

Mr. Scarlett was injured in a motor vehicle accident on September 18, 2010. He applied 

for statutory accident benefits from his insurer, Belair. Belair took the position early on that Mr. 

Scarlett’s injuries were within the MIG and, therefore, that his claims beyond the $3,500 limit 

were precluded.
6
 

 The decision of Mr. Wilson in this case is significant for a variety of reasons. First and 

foremost, this decision is significant because it is seemingly the first decision that has ruled on 

the applicability/inapplicability of the MIG. 

 This decision also places the burden squarely on the Insurer to prove on the civil balance 

of probabilities that a particular insured falls within the MIG. Mr. Wilson reached this conclusion 

after considering the context of the entire SABs regime. This context includes section 14 of the 

SABS, which states: 

Except as otherwise provided in this Regulation, an insurer is liable to pay the following 

benefits to or on behalf of an insured person who sustains an impairment as a result of 

an accident: 

1. Medical and rehabilitation benefits under section 15 to 17. 

2. If the impairment is not a minor injury, attendant care benefits under section 19.
7
 

This regulation requires an insurer to pay for the medical and rehabilitation benefits of an insured 

who suffers an impairment as the result of an accident, provided there is no exception. When it 

comes to exceptions, Mr. Wilson quoted Schroeder J.A. in Calverley, who held that exceptions 

are to be “construed against the insurers with the utmost strictness”.
8
 Mr. Wilson applied this 

ruling in holding that the general provisions of the SABS provide for wide coverage for insureds 

who have suffered an impairment with only specific exceptions. Perhaps the most significant 

statement of Mr. Wilson comes on page eight of his decision, where he states: 

Once an insured has satisfied the burden of proving that he or she is an “insured” and 

has suffered an impairment as a result of an accident, it is then incumbent for an insurer 

to prove that the insured then comes under a specified exception that would justify non-

payment either in part or in full.
9
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This statement, when considered within the context of Mr. Wilson’s entire ruling, is significant 

because it places the burden on the insurer to prove on the civil balance of probabilities that a 

particular insured falls within the MIG and that their medical and rehabilitation benefits should 

be capped at $3,500. 

 In terms of what an insured must show in order to put this burden on the insurer, Mr. 

Wilson examines the language used in the French version of the MIG, which is as equally 

authoritative as the English version, in holding that an insured must merely present convincing 

and credible evidence that takes himself or herself out of the MIG. They are, however, 

encouraged to provide convincing evidence if they wish to ensure that they will be considered to 

be outside of the MIG. This relatively low threshold is affirmed by Mr. Wilson in his claim that 

“any proof that is accepted by an adjudicator can always be called ‘convincing’ since it 

persuades the adjudicator to make a certain decision”.
10

 As a result, even those who might 

otherwise be considered within the MIG can be treated outside of it if there is merely credible 

medical evidence that a pre-existing condition will prevent them from achieving maximal 

recovery from their minor injury. 

 Mr. Wilson also reduces the authoritative force of the MIG by holding that its status as a 

guideline means that it is merely a non-binding interpretative aid in deciding if a particular 

individual falls within its parameters. He reaches this conclusion on the basis that the Insurance 

Act expressly states that guidelines must merely be considered in interpreting the SABS.
11

 This 

classification is important because it “specifically allows one to look at the spirit and weigh the 

practicability of the measures outlined in the document before choosing to implement them or 

not”.
12

 The “spirit” of the MIG can be found in its four objectives, which are to: 

a) Speed access to rehabilitation for persons who sustain minor injuries in auto 

accidents; 

b) Improve utilization of health care resources; 

c) Provide certainty around cost and payment for insurers and regulated health 

professionals; and  

d) Be more inclusive in providing immediate access to treatment without insurer 

approval for those persons with minor injuries as defined in the SABS and set out in 

Part 2 of this Guideline.
13

 

The first objective of accelerating access to rehabilitation is particularly important. 

According to the reasons of Mr. Wilson, this objective seemingly has three repercussions when it 

comes to deciding if a particular individual falls within the MIG. Firstly, it means that it is 

essential to consider the totality of an individual’s injuries in determining if the sum of his or her 
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injuries is minor in nature.
14

 Secondly, it means that any conflicts between an insurer’s reports 

and those of credible doctors must be resolved in court or by arbitration, not by “a unilateral veto 

of benefits by the Insurer”.
15

 In fact, Mr. Wilson expressly states that vetoing access to benefits 

on the basis of a single report when there is credible evidence to the contrary would simply lead 

to delays in treatment, which would clearly contradict the spirit of the SABS and the MIG itself. 

Thirdly, because an insurer has to make an early determination of whether an individual is in the 

MIG or not, this determination must be open for review as more information comes to light.
16

 

This means that insurers are not permitted to rely on previous determinations that a particular 

insured is in the MIG when new evidence suggests otherwise. 

For Mr. Scarlett, the ruling of Mr. Wilson meant that he was not precluded from 

receiving medical and rehabilitation benefits beyond the $3,500 limitation set out in the MIG and 

SABS because it was not clear that the sum of his injuries were minor in nature when all of the 

evidence contained in the reports of various doctors was considered.
17

 In other words, Belair did 

not meet the burden of proving that Mr. Scarlett should be considered within the MIG. 

If you place this decision within the wider context of the SAB regime, it is generally 

accepted that there are three ways in which an individual can be taken out of the MIG. Firstly, an 

individual can be taken out of the MIG if they are suffering from a psychological impairment as 

a result of their accident. Secondly, an individual can be considered beyond the parameters of the 

MIG if they suffer neurological impairments that involve pain with radiation as a result of their 

accident. Finally, as mentioned in the Scarlett decision, an individual can be declared outside of 

the MIG if they have a pre-existing condition that exacerbates their injuries to point where they 

will not heal if they are limited to the $3,500 available for medical and rehabilitation benefits 

under the MIG. 

In conclusion, Scarlett and Belair is a very significant decision for insureds in their fight 

against their insurers to have themselves declared outside of the MIG. In particular, it places the 

burden on the insurers to prove that an individual is within the MIG. It means that an insured 

must only raise credible evidence in order to place that burden on the insurer. Furthermore, it 

means that the decisions of the insurer must be in compliance with the objectives of the SABS 

regime and the MIG itself. Overall, the Scarlett decision is significant because it provides a 

framework on how to beat the MIG. 
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